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MISSING PERSONS: CHILDREN IN
THE TAX TREATMENT OF MARRIAGE
John F. Coverdalel

Using the Tax Code to help children has become an extremely
popular idea both with the public and among politicians. Current
proposals to help children by use of the Tax Code, however, ignore the fact that one of the best ways to help children is to promote stable marriages. This Article argues that we should attempt
to find ways to use the Tax Code to contribute to the stability of
marriages with children. Such use of the Tax Code would represent
a radical departure not only from current proposals, but also from
historic tax legislative practice and academic theories of taxation. It
is firmly based, however, on a large body of social science research on the effects of family structure on children.'
Recent research leaves no doubt that children growing up with
both parents enjoy significant advantages that help them meet the
challenges of childhood and adolescence and develop into healthy,
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well-adjusted, and productive adults. Children who do not grow up
with two parents face considerably greater difficulties and, on
average, are less successful in life.' A society that is concerned
about its children has, therefore, a vital stake in promoting stable
marriages as the preferred environment for child development.
It might be objected that, if the concern is the benefit to children of growing up with both their parents, the category of marriage is underinclusive because it leaves out cohabiting couples
with children. There are two answers to this objection. First, few
children are likely to have stable lives with unmarried parents. In
1993, the total number of unmarried couples with children in the
United States was less than 2.4 million.' Only a small percentage
of the children of those couples are likely to spend their entire
childhood with cohabiting parents because cohabitation is rarely a
durable situation. A study by the National Center for Health Statistics found that only 10% of couples who were cohabiting on the
date of the initial survey were still cohabiting three years later.4
More than one third of the couples had broken up, and slightly
more than half had married within the three year period (although
a third of those who married had also already divorced).5 Second,
although there is little data on the effects of growing up with
cohabiting parents, the available data suggests that it is not the
same as growing up with married parents. A British study, for
example, finds that children living with their biological parents
who are not married but cohabiting are twenty times more likely to
be abused than children living with married parents6 and eighteen
times more likely to be fatally abused.7 A policy that promotes

stable marriages will, therefore, effectively benefit children by
increasing the likelihood that they will grow up with both their
parents.

' See infra notes 28-119 and accompanying text.
3 See ARLENE F. SALUTER, MARITAL STATUS AND LIVING ARRANGEMENTS: MARCH
1994, at 71 tbl.8 (United States Bureau of the Census, Current Population Reports P20484, 1996).
' See DAVID B. LARSON Er AL., THE COSTLY CONSEQUENCES OF DIVORCE: ASSESSING THE CLINICAL, ECONOMIC, AND PUBLIC HEALTH IMPACT OF MARITAL DISRUPTION IN

THE UNITED STATES 18-19 (1995) (using data from the fourth National Survey of Family
Growth of households that had participated in the National Health Interview Survey).
. See id. at 18-19 fig.3.
See ROBERT WHELAN, BROKEN HOMES AND BATrERED CHILDREN: A STUDY OF
THE RELATIONSHIP BETWEEN CHILD ABUSE AND FAMILY TYPE 29 tbl.12 (1994).
" See id. at 31 thl.13.
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The Tax Code is certainly not the only tool available to promote more stable marriages, and it may not be the primary one.
We need to consider a whole range of alternatives, from attempting
to provide plentiful jobs at decent wages8 to promoting a culture
in which dedication to rearing children is part of the identity of
both men and women,9 and from encouraging flex time'0 to making divorce more difficult, or at least a slower process, in the case
of couples with children." Tax benefits can, however, reduce financial stress and thereby help to lessen the strains that lead couples to situations in which divorce seems a desirable alternative.12
Favorable tax treatment for married couples with children is, therefore, among the alternatives we should consider using in conjunction with other measures to promote stable marriages.
Part I demonstrates on the basis of recent social science research the many benefits that accrue to children who grow up with
both their parents. Part II argues that the benefits to children discussed in Part I make it appropriate for government to attempt to
foster stable marriages. Part m contends that tax relief can increase
the stability of marriages by reducing the economic strains that
often contribute to marital dissolution. Part IV refutes the arguments of tax theorists who object to using the tax system to support marriage on grounds that doing so debases the Tax Code. Part
V contains a brief conclusion.

See, e.g., Robert I. Lerman, Employment Opportunities of Young Men and Family
Formation, 79 AM. ECON. REV. 62, 66 (1989); cf. WIUJAM JuuLus WILSON, WHEN
WORK DISAPPEARS: THE WORLD OF THE NEW URBAN POOR (1996) (discussing the negative impact of lack of employment opportunities on the marriages of the urban poor).
9.Cf. DAVID BLANKENHORN, FATHERLESS AMERICA: CONFRONTING OUR MOST URGENT SOCIAL PROBLEM 5 (1995) (proposing that "a good society celebrates the ideal of a
man who puts his family first!).
'o See, e.g., EDWARD J. MCCAFFERY, TAXING WOMEN 254-57 (1997).
"" See, e.g., Elizabeth S. Scott, Rational Decisionmaking About Marriage and Divorce,
76 VA. L. REV. 9 (1990).
" See infra notes 156-58 and accompanying text. Even generous tax relief is unlikely
to cause truly unhappy couples to remain together simply to obtain the tax benefits. A
policy of tax relief for married couples with children would not, therefore, contribute
significantly to children being trapped in abusive or otherwise severely dysfunctional families.
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I. SOCIETY HAS A VITAL STAKE IN MARRIAGE BECAUSE OF ITS
EFFECTS ON CHILDREN

In recent years some tax theorists have argued explicitly that
married couples should not be accorded special tax treatment because marriage is not an institution society has an interest in fostering. Kornhauser, for instance, writes:
Alternative groups, which are a rapidly increasing percentage of the population, serve traditional family functions:
They are cohesive groups whose members show great personal commitment to each other and provide multivaried
support to each other. In a society that traces many of its
ills to social disintegration and alienation, is it wise to
disadvantage any group that counteracts these trends? A
group
rational family policy should support any type of
13
sustenance.
and
support
commitment,
promotes
that
A tax policy that does not distinguish between married couples and
other social groups, Komhauser concludes, would be "ultimately
better able to accomplish social family goals" than a tax policy
that treats married couples differently than other people. 4
McCaffery goes much further. He urges use of the tax system
to enhance "an individual's freedom of choice regarding family
structure"' 5 and to "create the conditions under which a
nongendered family model or models can arise, whatever they
happen to be."' 6 McCaffery suggests that the Tax Code should be
structured to ensure the "right to choose a family structure free of
social interference, to empower the individual's pursuit of the good
life."' 7 We should, he asserts, be open to "the rich range of familial structures that even our limited and contingent imaginations can
produce."' 8
Tax theorists who, like Kornhauser and McCaffery, argue that
society has no stake in marriage simply ignore the vast amount of
research that has been done in recent decades on the effects of

3.

Marjorie E. Kornhauser, Love, Money and the IRS: Family, Income-Sharing and the

Joint Income Tax Return, 45
'
Id. at 108.

HASTINGS

LJ. 63, 107 (1993) (citations omitted).

. Edward J. McCaffery, Taxation and the Family: A Fresh Look at Behavioral Gen-

der Biases in the Code, 40 U.C.L.A. L. REV. 983, 1055 (1993).
z Id. at 1058.
I7 at 1055.
Id.
. Id. at 1056.
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family structure on children. That research shows that children who
grow up with both biological parents enjoy significant advantages
when compared on almost.any scale with children who grow up in
other environments.' 9
Children growing up without both parents in the home are
rarely able to draw on the time, affection, and economic resources
of their parents in the way that other children generally do. Furthermore, they are often unable to draw on the relatives and friends
of the absent parent in the way they would if the parent were
present. To use Coleman's term, they have less social capital than
other children.!'
If only a few children were living away from one or both
parents, concern for the development of children might not dictate
attempting to devise social policies that would promote the stability
of marriages. As everyone knows, however, that is not the case in
the United States. In 1994, only 69% of children under age eighteen were living with two parents. 2 23% were living with their
mother but not their father, 4% with their father but not their
mother, and 4% with neither parent.' In 1991, of those children
living with two parents, only 85% were living with their biological
father and mother, 1% were living with adoptive parents, 9% with
stepparents, and 5% were in other or unidentified situations.' Although children whose parents were never married constitute a
large and growing portion of children not living with both biological parents, 4 the high percentage of children not living with both
biological parents is due primarily to divorce and separation2

. See infra notes 28-143 and accompanying text.

Soc.

. James Coleman, Social Capital and the Creation of Human Capital, 94 AM. J.
95 (1988), cited in SARA MCLANAHAN & GARY SANDEFUR, GROWING UP WITH A

SINGLE PARENT WHAT HURTS, WHAT HELPS 3 (1994).
. See SALUTER, supra note 3, at 26 thl.4.

" See id.
See STACY FURUKAWA, THE DIVERSE LIVING ARRANGEMENTS OF CHILDREN: SUM1991, at 4 (United States Bureau of the Census, Current Population Reports P70-38,
1994).
2L In about a third of the cases of children in disrupted families, the parents were
never married. See LARSON Er AL., supra note 4, at 36. Out-of-wedlock births increased
six-fold from 5% of all births in 1960 to 30% in 1991. See DAVID POPENOE3, LIFE WITHOur FATHER: COMPELLING NEw EVIDENCE THAT FATHERHOOD AND MARRIAGE ARE INDISPENSABLE FOR THm GOOD OF CHMDREN AND SoCIETY 6 (1996). If current rates of
increase continue, 40% of all births (and 80% of all minority births) will take place out
of wedlock by the year 2000. See id.
2
See LARSON ET AL, supra note 4, at 36 (noting that divorce and separation account for about 60% of the children living in disrupted families).
MER
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Before going further into the subject, a terminological clarification must be made. The literature frequently distinguishes between
children who live with both biological parents and children who do
not. It would be awkward to refer repeatedly to children "living
with both biological parents," and children "not living with both
biological parents." Therefore, these two groups will be referred to
as "intact families" and "disrupted families," the terms frequently
used by social scientists.26 Disrupted families are comprised of
two principal sub-groups: (1) stepfamilies in which the child lives
with one biological parent and his or her spouse who is not the
child's parent, and, (2) single-parent families in which the child
lives with one parent, usually the mother. Single-parent families are
made up primarily of families in which the parents have divorced,
those in which the parents were never married, and those in which
one of the parents has died. The terms "intact" and "disrupted" are
not meant to express a moral judgment, but to capture the fact that
all children with a nonresident parent perceive their parents' relationship as disrupted.27
The next eight subsections summarize the findings of social
scientists about the effects of family structure on children.
A. Economic Well-Being
Women and their children often suffer a sharp decline in economic status as a result of divorce. A study conducted in California in 1981 found that after divorce, women experienced a 73%
reduction in their former standard of living." A study of 1100
married couples with children who filed divorce petitions in two
California counties in 1984 and 1985 found, after adjusting for
number of dependents, alimony, and child support payments, that
immediately following the divorce, mothers' incomes dropped to
about 45% of their pre-divorce level.29 Incomes rose gradually
over time, but at the end of the study were still only about 65% of
the pre-divorce level."

26 See, e.g., FRANK F. FURSTENBERG, JR. & ANDREW J. CHERLIN, DIVIDED FAMILIES:
WHAT HAPPENS TO CHILDREN WHEN PARENTS PART (1991).

. See MCLANAHAN & SANDEFUR, supra note 20, at 6.
2'. See TERRY ARENDELL, MOTHERS AND DIVORCE: LEGAL, ECONOMIC AND SOCIAL

DILEMMAS 2 (1986). Men experienced a 42% improvemenL See id.
", See ELEANOR E. MACCOBY & ROBERT H. MNOOKiN, DIVIDING THE CHILD: SOCIAL
AND LEGAL DILEMMAS OF CusroDY 260-61 (1992).
o See id. By contrast, the fathers' incomes immediately after divorce were about
120% of their pre-divorce level after adjusting for number of dependents, alimony and
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In 1994, 35% of children under the age of six living with only
their mother were at less than 50% of the poverty threshold,"
whereas only 4% of those living with both parents were that
poor.' In the same year, 60% of children under the age of six
living with only their mothers were at or under the poverty line,
whereas only 13% of those living with both parents fell into this
category.33 Eighty percent of children under the age of six living
with only their mothers were at or below 185% of the poverty
line34 (a point used by some social scientists to designate near
poverty)." Of those living with both parents, 31% fell into this
category.' Upper and middle class families are not as likely as
lower class families to drop into poverty as a result of divorce, but
their children are often economically disadvantaged, particularly
with regard to ability to pay for higher education. 7
Factors which correlate strongly with single parenthood, such
as a low level of education, also correlate strongly with poverty."
Children born to a mother who is very young, uneducated, a member of a minority group, or unemployed are more likely than other
children to be poor, even if they do not live in a disrupted family. 9 Not all of the poverty of children in single parent families
can, therefore, be attributed to family structure.
Nonetheless, it remains true that only 4% percent of children
living with both parents were at levels under 50% of the poverty

child support payments. See id. Over time the percentage declined somewhat, but remained above 100%. See id
3,. See NATIONAL CENTER FOR CHILDREN IN POVERTY, COLUMBIA UNIVERSITY
SCHOOL OF PUBLIC HEALTH, ONE IN FOUR: AMERICA'S YOUNGEST POOR app. 1 at 39
(1996) [hereinafter NATIONAL CENTER FOR CHILDREN IN POVERTY].
3
See id
33
31

See id
See id.

"' See id.
A See id
" See Frances K. Goldscheider & Calvin Goldscheider, The IntergenerationalFlow of
Income: Family Structure and the Status of Black Americans, 53 J. MARRIAGE & FAM.
499, 503 (1991) (finding that disrupted families contribute less for educational expenses
even after controlling for income differentials); see also Timothy J. Biblarz & Adrian E.
Raftery, The Effects of Family Disruption on Social Mobility, 58 AM. SOC. REV. 97, 97
(1993) (concluding that family disruption increases a child's odds of ending up in a lower
occupational stratum).
" See Mary Jo Bane, Household Composition and Poverty, in FIGHTING POVERTY:
WHAT WORKS AND WHAT DOESN'T 209 (Sheldon H. Danziger & Daniel H. Weinberg
eds., 1986).
9" See NATIONAL CENTER FOR CHILDREN IN POVERTY, supra note 31, at 39.
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line in 1994* and that the sex and marital status of the head of
household are the most important determinants of poverty status for
families, particularly in urban areas. 4' Families with children are
more than six times as likely to be in poverty if they are headed
by a mother alone than if they are headed by two parents.42 If
there had been no increase in mother-only families after 1959, the
number of children in poverty in 1988 would have been 25% to
30% smaller than it actually was.43 Family structure is, therefore,
a significant cause of poverty among children. Furthermore, some
of the other causes of poverty among children are themselves frequently caused by family structure. A child may be poor, for instance, because the head of the household in which the child lives
is unemployed. If the head of the household is a single mother,
however, she may be unemployed because her child care obligations make it more difficult for her to hold a job.
The dramatic economic effects of growing up in a disrupted
family, combined with our national penchant for believing that
most problems are caused by lack of money, may suggest that the
other problems faced by children in disrupted families can all be
traced to poverty. In fact, however, controlling for economic differences only accounts for about half the difference on other scales
between children in disrupted and intact families."
Furthermore, the relationship between low income and family
structure is complex. To the extent that lower income is caused by
living with only one parent, it is misleading to control for economic status when measuring the degree of non-economic disadvantage
of children in disrupted families.45 Studies which initially control

. See id. at 39.
4' See William Julius Wilson & Kathryn M. Neckerman, Poverty and Family Structure: The Widening Gap Between Evidence and Public Policy Issues, in FIGHTING POVERTY: WHAT WORKS AND WHAT DOESN'T, supra note 38, at 232, 240-41.
4
FuRSTENBERG & CHERLIN, supra note 26, at 45.
43" See DONALD J. HERNANDEz, AMERICA'S CHILDREN: RESOURCES FROM FAMILY,
GOVERNMENT, AND THE ECONOMY 277 (1993).
4
See McLANAHAN & SANDEFUR, supra note 20, at 3; Greg J. Duncan & Willard
Rodgers, Lone-Parent Families and Their Economic Problems: Transitory or Persistent, in
LONE PARENT FAMuES: THE ECONOMIC CHALLENGE 43, 62 (OECD, 1990) (stating that
studies on completing school that use sophisticated statistical techniques find that between
one third and two thirds of the effects of growing up in a single-parent family are attributable to economic hardship); Sara S. McLanahan, The Consequences of Nonmarital Childbearing for Women, Children, and Society, in NATIONAL CENTER FOR HEALTH STATISTICS,
U.S. DEP'T OF HEALTH AND HUMAN SERviCES, REPORT TO CONGRESS ON OuT

OF WED-

LOCK CHILDBEARING 229, 232 (1995).
-" See MCLANAHAN & SANDEFUR, supra note 20, at 10 (observing that because low
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for economic level may, therefore, systematically understate the
effects of family disruption by failing to take into account the fact
that economic level is determined in part by family status.4 On
the other hand, low income people are more likely to divorce and
less likely to marry than people who are better off.47 Failure to
take economic status into account may, therefore, lead to overstating the effects of family disruption. 4 This makes it difficult to
determine with any degree of precision how much of the disadvantage of children from disrupted families is due to family structure
and how much is due to economic disadvantage independent of
family structure. As mentioned, however, the vast majority of the
studies find that children of disrupted families are at a serious
disadvantage even after controlling for economic differences.
B. Parenting
Divorced non-custodial fathers maintain little contact with their
children. The 1981 round of the National Survey of Children
showed that after a divorce, only one child in six saw his or her
father as often as once a week.49 Close to half had not seen their
fathers in a year.50 Another one-sixth had seen their fathers less
often than once a month.51 The 1990 Child Support Supplement to
the United States Census Bureau's Current Population Survey confirmed this pattern: In 1990, 38% of divorced fathers had no visitation rights and presumably did not see their children at all.52 Another 18% had not seen their children even once in the prior year,
so more than half had no real contact with their children.53 Only
23% had weekly contact with their children.54
The fact that a child is not able to spend time on a regular
basis with both parents threatens the closeness of the child's rela-

income is partly the result, and partly the cause, of family disruption, "[i]f we want to
measure the total effect of family disruption on children, it would be inappropriate to
compare children with similar income levels").
See id.
,7 See id.
'9 See id.
'" See FURSTENBERG & CHERIUN, supra note 26, at 35.
See i&
51. See id.
5" See id.
See id.
See LARSON ET Ai-, supra note 4, at 93-94 (citing Nicholas Zill et al., How Often
Do Absent Fathers See Their Children?, Address to the 1993 Annual Meeting of the
National Council for Children's Rights (Apr. 30, 1993)).
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tionship with the absent parent, especially in the usual case where
the absent parent is the father.5 As Furstenberg and Cherlin have
observed, "many parents only know how to be parents when they
are married and living together."5' 6 As a result, the father residing
outside the children's home rapidly ceases to function in the roles
that characterize live-in fathers. 7 Furstenberg and Cherlin found
that "many fathers start feeling like strangers to their children, like
impostors, when they see them only from time to time." ' By the
time children whose parents have divorced reach young adulthood,
their relations with noncustodial fathers are typically no better than
those of children who have never lived with their fathers.59
Even the mother who retains custody of the children often has
a hard time maintaining the same relationship with her children as
prior to the divorce, especially in the case of boys. Hetherington's
research shows that six years after divorce:
Divorced [non-remarried] mothers are ineffectual in their
control attempts and give many instructions with little
follow through. They tend to nag, natter, and complain to
their sons. Although the divorced mothers are as physically
and verbally affectionate with their children as are mothers
in the other family groups, they more often get involved
with their sons in angry, escalating coercive cycles. Spontaneous, negative "start-ups" (i.e. negative behavior initiated
following neutral or positive behavior by the other person)
are twice as likely to occur with mothers and sons in divorced families as with those in nondivorced families.
Moreover, once these negative interchanges between divorced mothers and sons occur, they are likely to continue
significantly longer than in any other dyad in any family
type.

60

See MACCOBY & MNOOKIN, supra note 29, at 294; William S. Aquilino, Impact of
Childhood Family Disruption on Young Adults' Relationships with Parents, 56 J. MARRIAGE & FAM. 295, 296 (1994).
6 FURSTENBERG & CHERUN, supra note 26, at 18.
5 See id at 38; see also MACCOBY & MNOOKIN, supra note 29, at 295 (finding that
non-custodial parents are not able to emotionally feel, or be, fully responsible for a
child's welfare, which leads to lower levels of commitment).
. FURSrENBERG & CHERUN, supra note 26, at 38.
See Aquilino, supra note 55, at 305.
. E. Mavis Hetherington, Family Relations Six Years after Divorce, in REMARRIAGE
AND STEPPARENTING: CURRENT RESEARCH AND THEORY 185, 193 (Kay Pasley & Marilyn

Ehinger-Tallman eds., 1987).
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Perhaps because of the time pressures to which they are often
subject, divorced mothers monitor their children's behavior less
than mothers in nondivorced families, and consequently know less
about their children's whereabouts, activities, and companions than
mothers in two parent families. 6 ' Boys whose parents have been
divorced for six years report involvement in more anti-social behavior that their mothers do not know about than boys in intact
families.62
C. Physical Health and Abuse
Children of intact families enjoy better physical health than
children in disrupted families. One study of data from the 1988
National Survey of Child Health found that children not living with
both parents were significantly more likely to contract illnesses
than children in two-parent families.63 Children living with formerly married mothers, for example, have a 50% greater risk of developing asthma than children living with both parents.' Data from
the National Health Interview Survey for 1989 through 1991 indicate that children in single-mother families are 2.6 times as likely
to have fair or poor health as children in two-parent families. 65
Adjusting for both race and economic' status, children who live in
households with only a single mother are 50% more likely to have
fair or poor health as children from two-parent families.'
The effects on physical health can be long-term. In a follow-up
study of a group of 1500 high-I.Q. children from California first
identified in 1921, Friedman found that parental divorce before the

61 See id. at 194. Another factor that may influence the divorced mother's ability to

provide supervision and discipline is the absence of another supportive adult. The quality
of interaction between the care giver and child depends to a large degree on "the availability and involvement of another adult, a third party who assists, encourages, spells off,
gives status to, and expresses admiration and affection for the person caring for and engaging in joint activity with the child." Urie Bronfenbrenner, Discovering What Families
Do, in REBUILDING THE NEST 27, 33 (David Blankenhom et al. eds., 1990).
. See Hetherington, supra note 60, at 194.
6" See Deborah A. Dawson, Family Structure and Children's Health and Well-Being:
Data from the 1988 National Health Interview Survey on Child Health, 53 J. MARRIAGE& FAM. 573, 577 (1991).
61 See id.
6S See Laura E. Montgomery et al., The Effects of Poverty, Race and Family Structure on US Children's Health: Data from the NHIS, 1978 Through 1980 and 1989
Through 1991, 86 AM. J. PuB. HEALTH 1401, 1403 (1996) (citing results from 1989
through 1991.

- See id.
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child reached age twenty-one was a key predictor of an early
death.67 Children of divorce faced a one-third greater risk of dying
in any given year compared to those whose parents remained mar-

ried until the children reached age twenty-one.'

Among males

whose parents were divorced, the median age of death was seventy-six.' 9 Among those whose parents remained married, the median age of death was eighty." Obviously this group of gifted children is not a representative sample, but if confirmed by studies of
more representative populations, the results suggest striking longterm health effects of parental divorce.
Children in disrupted families are also more likely to suffer
abuse or neglect than children in intact families.7 In a study of
2447 Canadian children who had allegedly been abused, University
of Toronto researchers found that 41% of the children lived in
single-parent homes, more than three times the rate of single-parent
families.' In the United States, data from the Second National
Incidence Study of Child Abuse and Neglect show that children
living with both parents are substantially underrepresented among
abused and neglected children compared to their numbers in the
population.73 In a National Institute of Mental Health study, researchers asked 10,000 respondents to indicate if they had ever engaged in child abuse or child neglect.74 Controlling for age, race,

67.

See Howard S. Friedman et al., Psychosocial and Behavioral Predictors of Longevi-

ty: The Aging and Death of the "Termites", 50 AM. PSYCHOLOGIST 69, 71 (1995).
See id.
6" See id.
See id.
See JUDITH S. MUSICK, YOUNG, POOR AND PREGNANT: THE PSYCHOLOGY OF
TEENAGE MOTHERHOOD 83 (1993) (concluding that most research on sexual abuse finds
that father absence is a risk factor); see also MARTIN DALY & MARO WILSON, HOMCIDE 86-91 (1988) (finding that children with stepparents are much more likely to suffer
abuse); POPENOE, supra note 24, at 66 (stating that virtually every investigation has found
family disruption to be one of the greatest risk factors in child abuse); Jean Giles-Sims &
David Finkelhor, Child Abuse in Stepfamilies, 33 FAM. REL. 407 (1984). But see Richard
J. Gelles & John W. Harrop, The Risk of Abusive Violence Among Children with
Nongenetic Caretakers, 40 FAM. REL 78 (1991) (reporting that data from the Second
National Family Violence Survey shows no statistically significant differences between
genetic and nongenetic parents regarding the rates of severe and very severe violence
toward children, and discussing possible reasons for the differences between their findings
and those of most other studies).
' See Nico Trocm6 et al., Child Abuse and Neglect in Ontario: Incidence and Characteristics, 74 CHILD WELFARE 563, 573-75 (1995).
73
See POPENOE, supra note 24, at 66 n.51.
'- See Yuriko Egami et al., Psychiatric Profile and Sociodemographic Characteristics
of Adults Who Report Physically Abusing or Neglecting Children, 153 AM. J. PSYCHIATRY
70.
7"
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and socioeconomic variables, divorced persons were 70%9 more
likely than married persons to report having abused children and
more than twice as likely to report having neglected children. 5
Further analyses, in which psychiatric variables, including lifetime
history of alcohol and drug abuse and affective and anxiety disorders, were taken into account, found a statistically significant correlation between divorced status and reports of child neglect, but no
statistically significant correlation between divorced status and
reports of child abuse. 6
D. PsychologicalDevelopment and Behavior

Children growing up outside of intact families encounter greater
difficulty in achieving normal psychological development than do
children from intact families. This seems to apply at all ages. The
1988 Child Health Supplement to the National Health Interview
Survey found that the incidence of emotional problems among nonHispanic white children aged three to eleven was 2.8 times greater
for children in families headed by a female than for those in twoparent families. 7 Black children aged three to eleven living in
female-headed households suffered 3.7 times more emotional problems than black children in two-parent households."
Early grade school boys who have little contact with their
fathers in preschool years are generally less assertive and more
dependent on their peers, and are more likely to shy away from
physical and competitive activities.79 This contributes to their "un-

921, 923 (1996).
71 See id.
76- See

id.

. See Heather Munroe Blum et al., Single-Parent Families: Child Psychiatric Disorder and School Performance, 27 J. AM. ACAD. CHILD & ADOiLEscENT PSYCHIATRY 214

(1988).
73 See RONALD J. ANGEL & JACQUEuNE L. ANGEL, PAINFUL INHERITANCE: HEALTH
AND THE NEW GENERATION OF FATHERLESS FAMIuES 107 (1993). The Ontario Child
Health Study of 2852 children aged six to sixteen revealed that psychiatric disorders were
1.7 times more frequent among children of single-parent families than among children of
two parent families. See Blum et al., supra note 77, at 216. When poverty and family
dysfunction were taken into account, however, no statistically significant correlation between single-parent families and psychiatric disorders was found. See id. at 217. Singleparent family structures, however, often lead to poverty. See supra notes 28-48 and accompanying text. Furthermore, the conditions that eventually lead to divorce first lead to
family dysfunction. Policies that alleviate stress leading to divorce could, therefore, be
expected to lessen family dysfunction.
79 See RICHARD A. WARSHAK, THE CUSTODY REVOLUTION 43 (1992).
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happiness, loneliness, and sense of alienation."8 ° Middle-school
boys whose fathers are absent have less sense of masculinity and
poorer interpersonal relations." Among adolescent girls, a lack of
closeness to their fathers is associated with depressive and anxious
moods, poor general adjustment, and negative body image. 2
In a study of teenage mothers from poor neighborhoods in
Chicago, Musick found that absence of a father contributed to
arrested psychological development:
[M]any girls who come of age in underclass communities-especially those in single-parent, father-absent families ... are asking "Who am I?" but from a psychological
perspective that belongs to an earlier period of development. For these girls, the issues of identity often are not
predominately those [characteristic of adolescents who have
had normal earlier development] of redefining and renegotiating family relationships, searching for where one is headed in the future, and envisioning the place one will take in
the broader society. Rather, identity-related issues may still
be grounded in questions of early childhood: Who cares
about me? Whom can I trust? Whom can I depend on?
Where and how can I find security and safety?
The self's voice in these young women may remain
fixed on one basic set of questions: What do I need to do,
and who do I need to be, to find someone who will stay
close to me and care for me as I wish my mother had
done? What do I need to do, and who do I need to be, to
find a man who won't abandon me, as the men in my life
and my mother's life have done? 3
Although the populations studied by Musick were predominantly poor minorities, the negative effects on psychological development of growing up in a disrupted family are not confined to those
communities. A study of undergraduates from three Southern universities found that students from disrupted families had more guilt,
resentment, and anger in their relationships with their fathers, less
positive emotional attachment to their fathers, and lower self-es-

Id.
. See Lee A. Beaty, Effects of Paternal Absence on Male Adolescents' Peer Relations and Self-Image, 30 ADOLESCENCE 873 (1995).
- See MUSICK, supra note 71, at 78.
8" Id. at 59-60.
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teem than students from intact families. 84 Students from divorced
families in which the mothers had remarried showed the same
characteristics as those from families in which the mother did not
remarry." Overall, the study showed lower personal adjustment
among children from divorced families and did not find any significant advantage for the children of divorce on any of the scales
measured.86
In a national health survey of 15,000 children, 10% of single
mothers and remarried mothers reported that their children needed
or had received psychological help in the past year compared to
3% of nondivorced, married mothers. 7
The psychological problems faced by children of divorced
parents seem to carry over in a significant number of cases into
adult life. Analysis of data from the General Social Surveys conducted from 1973 through 1982 by the National Opinion Research
Center offers "quite strong" evidence of the negative effects of
parental divorce on the overall happiness and satisfaction of their
adult children.88 The effects of parental divorce on adult happiness
are more than 40% as large as the effects of personal marital status, which is the strongest known structural correlate of reported
happiness.89 Wallerstein's follow up studies of the effects of divorce on children found serious repercussions of divorce in the
lives of young adults ten and fifteen years later, even in the case
of some who had seemed, in early studies, to have weathered their
parents' divorces quite successfully.'

'
See Susan J. McCurdy & Avraham Scherman, Effects of Family Structure on the
Adolescent Separation-IndividuationProcess, 31 ADOLESCENCE 307 (1996).
See id.
t See id. at 307. Students at a Canadian university whose parents had divorced reported more problems with submission and overcontrol than their peers from intact families. See Robert Bolgar et al., Childhood Antecedents of InterpersonalProblems in Young
Adult Children of Divorce, 34 J. AM. ACAD. CHILD & ADOLESCENT PSYCHIATRY 143.
'" See Andrew J. Cherlin & Frank F. Furstenberg, Jr., Stepfamilies in the United
States: A Reconsideration, 20 ANN. REv. SOC. 359, 373 (1994).
' See Norval D. Glenn & Kathryn B. Kramer, The Psychological Well-Being of Adult
Children of Divorce, 47 J. MARRIAGE & FAM. 905, 908 (1985).
'" See id. at 909. But see Alan C. Acock & K. Jill Kiecolt, Is It Family Structure or
Socioeconomic Status? Family Structure During Adolescence and Adult Adjustment, 68

Soc. FORCES 553, 566 (1989) (stating that analysis of the National Opinion Research
Center's General Social Surveys for 1972 through 1986 shows that, controlling for socio-

economic factors, living in a mother-headed family following parents' divorce is associated
with significantly less happiness and life satisfaction among adult men and women, but

that the effects are not large).
- See JuDrrH S. WALLaRsm
N

& SANDRA BLAESLEE, SECOND CHANCES: MEN,
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Psychological problems associated with living outside an intact
family often lead to behavioral problems, although the effect may
depend on the child's sex and age at the time of disruption of the
family. In one study, boys who were five years old or younger
when their parents divorced encountered more behavioral problems
than boys whose parents did not divorce, although no statistically
significant effect was observed in girls.91 In a study of white
households with early adolescent children (ages nine to thirteen),
less than 10% of the children in intact families exhibited behavioral problems serious enough to suggest seeking professional help,
but between 25% and 30% of the children from divorced, singlemother households and from stepfamily households exhibited such
problems.'
A nationally representative survey of 17,000 children aged
seventeen and under found that young people from single-parent
families, stepfamilies, or adoptive families were two to three times
more likely to have had behavioral or emotional problems than
children who had both their biological parents in the home.s Another analysis of data from the same survey found that 9% of
children living with divorced mothers had actually received professional help for emotional or behavioral problems in the preceding
year, in contrast with only 3% of children living with both biological parents.94 After controlling for age, sex, race, and mother's
educational and employment status, etc., the differences between
children living with both parents and those living with formerly
married mothers increased, whereas those between children living
with both parents and remarried mothers diminished only slight-

WOMEN, AND CHILDREN A DECADE AFTER DIvORCE 10 (1989).
" See Donna Ruane Morrison & Andrew J. Cherlin, The Divorce Process and Young
Children's Well-Being: A Prospective Analysis, 57 J. MARRIAGE & FAM. 800, 808-09
(1995). In contrast to earlier research, Morrison and Cherlin found that controlling for predisruption characteristics did not decrease the disruption effect for boys. See id.
r See Cherlin & Furstenberg, supra note 87, at 373.
" See Federal Adoption Policy: Hearings Before the Subcomm. on Human Resources
of the House Comm. on Ways and Means, 104th Cong. 104, 116 (1996) [hereinafter
Hearing] (prepared statement of Nicholas Zill, Ph.D, Vice President and Director of Child
and Family Studies, Westat, Inc., Rockville, Md.); POPENOE, supra note 24, at 57 (quoting
NICHOLAS ZiLL & CHARLorE A. SCHOENBORN, DEVELOPMENTAL, LEARNING, AND EMOTIONAL PROBLEMS: HEALTH OF OUR NATION'S CHILDREN, UNITED STATES, 1988, at 9).
' See Dawson, supra note 63, at 579.
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ly. 5 The results are all the more startling considering that single
parent families have far fewer economic resources to spend on
professional help for their children. 9
E. Educational Success
Children who grow up outside of an intact family are on average less successful in school. This appears to be due in part to a
home environment that is less conducive to academic success. The
home environments of preschool children whose mothers divorce or
remain unmarried are generally less stimulating and supportive than
those of children from intact families.' School-age children who
live with both parents receive more parental encouragement and
attention in their school activities than do children in single-parent
homes." Children in stepfamilies report lower educational aspirations on the part of their parents.'
A study based on interviews of approximately 50,000 highschool seniors and sophomores found that students from one-parent
families and stepfamilies did worse on standardized tests, had lower
grade point averages, attended school less regularly, and had lower
expectations about going to college than students from intact families after adjusting for race, sex, mother's education, father's education, number of siblings and place of residence.'" Differences in
grades and attendance persist even after adjusting for test scores,
suggesting that these differences are due to motivation rather than
ability.'
Another study found that economic factors accounted
for less than 40% of the difference in academic achievement of
children aged five to eleven and twelve to eighteen from intact
families in which the mother had divorced but not
families and
10 2
remarried.

id.
See supra notes 2.48 and accompanying text.
. See Elizabeth G. Menaghan & Toby L. Parcel, Social Change in Children's Home
Environments: The Effects of Parental Occupational Experiences and Family Conditions,
57 J. MARRIAGE & FAM. 69, 81 (1995).
'- See Nan Marie Astone & Sara S. McLanahan, Family Structure, ParentalPractices
and High School Completion, 56 AM. SOC. REV. 309, 315 (1991).
" See id
'
See MCLANAHAN & SANDEOR, supra note 20, at 44-45.
10,. See id. at 45.
,02 See Elizabeth Thomson et al., Family Structure and Child Well-Being: Economic
9" See

Resources vs. Parental Behaviors, 73 SOC. FORCES 221, 231 (1994).
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Students from one-parent families are twice as likely as students from two-parent families to drop out of school before obtaining a diploma. 3 Although white students are, on average, far
more likely to graduate from high school than black students, white
children from disrupted families have a much higher dropout rate
than black children from intact families and almost the same dropout rate as black children from disrupted families."°
Students who graduate from high school are less likely to go
to college and less likely to graduate from college if they come
from single-parent families, although different surveys present different pictures of how large the effect is."° Lower rates of college attendance are at least partly due to the fact that children from
single-parent families and stepfamilies receive less financial help
with college expenses than children from intact families, even after
controlling for the effects of family income."°
F. Substance Use, Early Intercourse, and Delinquency
Growing up in a disrupted family increases the likelihood of
early use of alcohol, tobacco, and marijuana and early sexual intercourse. A two-year perspective study of 2100 young adolescents in
ten Southeastern cities showed significantly higher levels of substance use and early intercourse among children who grew up
outside of an intact family after controlling for age, race, sex, and
mother's education.l" Data relating to 564 predominantly black
adolescent females, ages twelve to nineteen, in South Carolina
shows that young women who had not engaged in sexual intercourse as of the date of the study were twice as likely to be from

13. See McLANAHAN & SANDEFUR, supra note 20, at 41; see also Roger A.
Wojtkiewicz, Simplicity and Complexity in the Effects of Parental Structure on High
School Graduation, 30 DEMOGRAPHY 701, 715 (1993).
"o See MCLANAHAN & SANDEFUR, supra note 20, at 59.
101 See id. at 46-48.
"o
See Goldscheider & Goldscheider, supra note 37, at 499, 503. In some states the
courts have held that parental support obligations do not extend to payment of post-secondary education. See, e.g., Blue v. Blue, 616 A.2d 628 (Pa. 1992), overruled by 23 PA
CONS. STAT. § 4327 (1993). Pending legislation in New Jersey would remove a contribution to college expenses from the support obligation of divorced parents. See Jane R.
Altman, The Ungrateful Child and Contribution to College, NJ. L., May 1997, at 20.
". See Robert L. Flewelling & Karl E. Bauman, Family Structure as a Predictor of
Initial Substance Use and Sexual Intercourse in Early Adolescence, 52 J. MARRIAGE &
FAM. 171, 171 (1990).
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intact families
as young women who had engaged in sexual inter8
course.1e
Growing up in a disrupted family also correlates with delinquency. A nationally representative survey of juveniles and young
adults in fifty long-term correctional facilities in twenty-six states
found that 70% of the inmates did not live with both parents while
they were growing up."° A study of two of Wisconsin's juvenile
correction facilities produced similar results." After reviewing a
large number of studies by other authors, Gottfredson and Hirschi
concluded that "in most (but not all) studies that directly compare
children living with both biological parents with children living in
'broken or reconstituted homes,' the children from intact homes
have lower rates of crime.""'
Using victimization data from fifty-seven neighborhoods, Smith
and Jarjoura found that neighborhoods with higher percentages of
single-parent households had higher rates of violent crimes after
controlling for income, mobility, and racial heterogeneity." 2 The
"O See Sharon E. Lock & Murray L. Vincent, Sexual Decision-Making Among Rural
Adolescent Females, 19 HEALTH VALUES 47, 53 (1995).
- See ALLEN J. BECK, Er AL., U.S. DEP'T OF JusTIcE, BUREAU OF JUSTICE STATISTICS SPECIAL REPORT. SURVEY OF YOUTH IN CUSTODY 1987 (1988). A study of youths
in northern Finland found that both males and females from one-parent families were
twice as likely to have committed a crime as males and females from two-parent families.
See P. Rantakallio et al., Juvenile Offenders, with Special Reference to Sex Differences, 30
SOC. PSYCHIATRY & PSYCHIATRIC EPIDEMIOLOGY 113, 116-17 (1995). When the other
variables were standardized, statistically significant associations were found among both
males and females between delinquency and one-parent families. See id.
,10DIV. OF YOUTH SERVICES, WIS. DEP'T OF HEALTH AND SOC. SERVICES, FAMILY
STATUS OF DELINQUENTS IN JUVENILE CORRECTIONAL FACILITIES IN WISCONSIN (1994),
cited in LARSON Er AL, supra note 4, at 115.
I" MICHAEL R. GOTrFREDSON & TRAVIS HIRSCH, A GENERAL THEORY OF CRIME
103 (1990). The authors argue that the key to criminality is low self-control. See id. at
87. They see low self-control arising largely from inadequate upbringing. See id.at 97.
To achieve self-control, the authors believe effective child rearing must include monitoring
of the child's behavior, recognition of deviant behavior, and punishment of deviant behavior (primarily through overt disapproval). See id.In light of this theory, children from
single parent homes are more likely to commit crimes because:
The single parent (usually a woman) must devote a good deal of time to support and maintenance activities that are at least to some extent shared in the
two parent family. Further, she must often do so in the absence of psychological or social support. As a result, she is less able to devote time to monitoring
and punishment and is more likely to be involved in negative, abusive contacts
with her children.
Id. at 104.
"' Douglas A. Smith & G. Roger Jarjoura, Social Structure and Criminal Victimiza-
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same scholars found that although the percentage of non-white
residents in a neighborhood correlates with higher rates of violent
crime and burglary, if the percentage of single-parent households is
taken into account, there remains no significant correlation between
the percentage of non-white residents and burglary or violent
crime."'
A recent study prepared for the Office of Juvenile Justice and
Delinquency Prevention summarized the current state of the literature on the relation between intact households and delinquency as
follows:
During the 1950's and 1960's researchers viewed divorce
and births to unmarried mothers as pathological, and they
expected children in such situations to exhibit undesirable
behaviors. In the 1970's, that view began to change. Researchers argued that the differences between mother-only
and two-parent families could be explained by other factors
such as poverty. Now, studies examining the cumulative
findings of the research are recognizing certain negative
consequences of growing up in single-parent homes. While
these recent studies acknowledge that there may be nothing
inherently pathological with single parenthood, such a structure may lead to a set of conditions that contribute to
delinquency . ... "'
G. Formation of Single-ParentFamilies and Marital Instability
Children who grow up in single-parent families are more likely
to form single-parent families themselves. McLanahan found that a
white woman living in a female-headed household at age sixteen is
72% more likely to form a female-headed household than a white
woman living in an intact family." 5 A black woman living in a
female-headed household at age sixteen is 100% more likely to
form a female-headed household than a black woman living in an

tion, 25 J. RES. CRIME & DEUNQ. 27, 40-41 (1988).
". See id. at 47.
14
KEVIN N. WRIGHT & KAREN E. WRIGHT, U.S. DEP'T OF JUSTICE, FAMILY LIFE,
DEUNQUENCY, AND CRIME: A PoucyMAKFR's GUIDE 10 (1994).
"' See Sara S. McLanahan, Family Structure and Dependency: Early Transitions to
Female Household Headship, 25 DEMOGRAPHY 1, 9 (1988).
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intact family." 6 Differences in a parent's income and education
17
account for less than a quarter of the family structure effect.
Childhood family background also affects the stability of marriages. Controlling for age, race, gender, education, income, age at
marriage, cohabitation history, religious affiliation, and employment,
children of divorce are 80% more likely than those from two-parent families to fear their own marriages may be in trouble."'
Adult children of divorce are much more likely to end their own
marriages through divorce than children who grew up in intact
families." 9
H. Families with Stepchildren and Adopted Children
Research shows that despite having two parents available, neither stepchildren nor adopted children enjoy the same benefits as
children growing up with their biological parents. Stepchildren
often do no better on many indices than children growing up with
single parents.12
Compared to children in single-parent families, adopted children
enjoy a privileged social and economic situation. 2 ' They have
higher-quality home environments and better than average medical
care,12 and they perform better in school and enjoy better physical health than children living in single-parent families." None-

See id.
See id. at 10.
,, See Pamela S. Webster et al., Effects of Childhood Family Background on Adult
Marital Quality and Perceived Stability, 101 AM. J. SOC. 404, 421 (1995). The authors
found no significant difference in marital happiness between children of divorce and children of intact families, but the children of divorce in less than very happy families were
more likely to consider their marriages in trouble. See id. at 415.
"' See Norval D. Glenn & Kathryn B. Kramer, The Marriages and Divorces of the
Children of Divorce, 49 J. MARRIAGE & FAM. 811 (1987); Charles W. Mueller &
Hallowell Pope, Marital Instability: A Study of Its Transmission Between Generations, 39
J. MARRIAGE & FAM. 83 (1977). But see Larry L. Bumpass et al., The Impact of Family
Background and Early Marital Factors on Martial Disruption, 12 J.FAM. ISSUES 22, 59
(1991) (finding that the effect of parental divorce on a child's marriage was mediated by
the child's age at marriage, education, and cohabitational experience).
' See, e.g., Cherlin & Furstenberg, supra note 87, at 372-73.
2. See Hearing, supra note 93, at 105 (prepared statement of Nicholas Zill, Ph.D,
Vice President and Director of Child and Family Studies, Westat, Inc., Rockville, Md.).
" See id. at 105-07 (explaining that adopted children statistically are more likely to
have better home lives, live in safer environments, and have health insurance and other
access to medical treatment).
. See id. at 114-15 (showing, for example, that adopted children are less likely to
"
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theless, like other children growing up in a setting in which their
biological parents are not present, many adopted children experience considerable psychological difficulties. 36% of adopted children suffer from developmental delay, learning disability, or behavioral problems, compared to 15% of children living with both
parents. 24 Although they constitute only slightly more than 1% of
the population of children, adopted children account for approximately 5% of the children in outpatient mental health facilities and
an astounding 10% to 15% of the children in in-patient mental
health facilities."
An approach to tax reform guided solely by the results of
social science research on children and marriage might lead to
focusing exclusively on the stability of marriages in which the
husband and wife are the biological parents of the children. As a
political matter, however, it would probably be impossible to give
better tax treatment to families raising their own biological children
than to families raising stepchildren or adoptive children who constitute only about 10% of children.126 Furthermore, adopted children derive considerable benefits from being adopted, and stepchildren usually benefit at least economically.
Furthermore, there are valid reasons for using the Tax Code to
promote the stability of marriage in addition to the benefits it
brings to children. Stable marriages also have significant benefits
for spouses. Married people live longer than unmarried people,'27
enjoy better physical and psychological health,
and are less
repeat a grade or spend time in the hospital than children from single parent households).
"2"See id. at 116 (suggesting that adopted children tend to be more emotionally troubled than children living with their biological parents).
" See Daniel W. Smith & David M. Brodzinsky, Stress and Coping in Adopted
Children: A Developmental Study, 23 J.CUNICAL CHILD PSYCHOL 91 (1994) (referring to
the disproportionate percentage of emotional problems experienced by adopted children in
their developmental years). These problems are found primarily among children adopted
after age one. See Hearing, supra note 93, at 110 (referring to a 1981 survey indicating
that children adopted after infancy are more likely to have emotional problems).
12 See supra notes 21-25 and accompanying text.
'"
See, e.g., Lee A. Lillard & Linda J. Waite, 'Til Death Do Us Part: Marital Disruption and Mortality, 100 AM. J. SOC. 1131 (1995) (studying the positive social and
health-related effects of marriage on lifestyles).
". See, e.g., Ingrid Waldron et al., Marriage Protection and Marriage SelectionProspective Evidence for Reciprocal Effects of Marital Status and Health, 43 SOc. So. &
MED. 113 (1996); John Masterson, Divorce as Health Hazard, PSYCHOL TODAY, Oct.
1984, at 24 (explaining that separated and divorced persons are overrepresented in mental
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prone to suicide." 9 Married people are less likely to be poor than
unmarried people' and married men are more likely to move
ahead in their careers than their unmarried peers.' Divorce is
usually a serious trauma for a least one spouse and in many cases
at least one of the divorcing spouses continues to suffer serious
consequences many years after the divorce.13 For these reasons,
any proposed tax benefits should be made available to all married
couples with children, without distinguishing among families with
their own biological children, families with stepchildren, and families with adoptive children.
L Summary
No serious family scholar suggests that, in the aggregate, children do as well in disrupted families as in intact families. This is
not to deny that some single-parent families are more successful in
raising their children than some intact families, nor that in certain
cases a child's welfare may be increased by separation from a
,parent who is abusive or otherwise dysfunctional. The evidence
does not, however, support Ellwood's contention that "[t]he notion
that single-parent families are undesirable is clear only when the
alternative is a happy, loving, and secure two-parent home." '33
The fact that the worst intact families may be worse than the best
disrupted families, or even than many disrupted families, does not
suggest that children do not suffer from the break up of many
families that are far from ideal but yet, to use Bettleheim's term,
"good enough.' 34

institutions and more prone to die violent or unnatural deaths).
'"

See, e.g., Thor Norstr6m, The Impact of Alcohol, Divorce, and Unemployment on

Suicide: A Multilevel Analysis, 74 Soc. FoRcEs 293 (1995); Steven Stack & Ira
Wasserman, Marital Status, Alcohol Consumption, and Suicide: An Analysis of National
Data, 55 J. MARRIAGE & FAM. 1018 (1993) (explaining the results of an empirical study
suggesting a link between single persons, suicide and alcohol consumption).
' See supra notes 28-48 and accompanying text.
!.
See, e.g., Sanders Korennan & David Neumark, Does Marriage Really Make Men
More Productive?, 26 J. HuM. REsouRCES 282 (1991) (noting that married men tend to
be employed in higher-paying jobs, tend to receive better performance ratings, and are
more likely to be promoted).
"' See, e.g., WALUERSTMN & BLAKESLEE, supra note 90, at 8-10 (finding that divorced parents often continue to suffer economic consequences years after divorce)..
133 DAVID T. ELLWOOD, POOR SUPPORT 75 (1988).

*1 Cf. BRUNO
303-04 (1987).

BETrLEHEIM, A GOOD ENOUGH PARENT. A BOOK ON CHILD REARING
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Social scientists differ over how severe the effects of divorce
and the lack of an intact family are on children. Some seem determined to downplay the negative consequences. Cherlin's work is a
good example of the effort to avoid a bleak picture of the results
of divorce. He writes for example:
[M]ost children appear to recover eventually [from the
initial trauma of parental divorce] and resume normal emotional and cognitive development. National surveys suggest
that the long-term effects are moderate for most children,
although more severe for children whose parents divorce
when they are quite young ....
Only a minority of children appear to suffer long-term negative emotional consequences from divorce.' 3'
In a major study co-authored with Furstenberg, Cherlin writes:
Within two or three years, most single parents and their
children recover substantially from the trauma of the crisis
period.... [T]he majority of children, it seems return to
normal development ....
Studies based on nationally representative samples that do include children from intact families suggest that the long-term harmful effects of divorce
are worthy of concern but occur only to a minority.'36
Cherlin and Furstenberg even suggest that although children from
maritally disrupted families have almost 75% more serious behavior
problems than children from intact homes, we might be .comforted
by the fact that only one child of three from maritally disrupted
homes has serious behavioral problems."
There is no other phenomenon affecting a large segment of the
population with respect to which serious scholars would take consolation from the fact that only a minority of the victims suffer
serious long-term consequences. No one would suggest, for instance, that we should not worry too much about automobile accidents because most victims eventually recover and show no long-

"'

ANDREW

J. CHERLIN, THE CHANGING AMERICAN

FAMILY AND

PUBLIC POLICY 9

(1988).
uRSTENBERG & CHERUN, supra note 26, at 68-69.
m. See id. (stating that 66% of children from a maritally disrupted home do not have
serious behavioral problems).
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term serious consequences."'
Even those scholars who seem most determined not to paint a
dark picture of the effects of marital disruption do not deny that
divorce and growing up in a disrupted family has negative consequences. They limit themselves to questioning the size of the negative effects and the degree to which they might be attributable to
some other factor, such as poverty. 39 Even the most determinedly
optimistic social scientists recognize that parental divorce represents
a major trauma for virtually all children involved,"4 and there is
considerable evidence that for significant numbers the negative

'
Cf. McLANAHAN & SANDEFUR, supra note 20, at 4-5 (observing that middle class
parents should not be unconcerned about the negative consequences of family disruption
simply because some of those consequences, such as increased likelihood of dropping out
of school or becoming a teen mother, are unlikely to affect middle class children:
"[W]hile the chance that a middle-class child will drop out of high school or become a
teen mother is low, it is higher than the likelihood that he or she will be severely injured
or killed in a car accident. Yet parents take the latter very seriously.").
'. See CHERLIN, supra note 135, at 8 (stating that "only a portion of the decline in
the well-being of children can be attributed to increasing marital instability or out-of-wedlock child-bearing"); see also PAUL L. ADAMS ET AL., FATHERLESS CHILDREN 143 (1984)
(stating that "we do not know if the deleterious effects attributed to fatherlessness really
are results of fatherlessness or of poverty, exploitation and prejudice, but the evidence
suggests that fatherlessness counts less than social inequity"); HERNANDEZ, supra note 43,
at 63 (1994) (stating:

[Children living with one parent or with one parent and a stepparent are, on
average, disadvantaged in] their economic circumstances, psychological functioning, behavioral problems, education, and health; and some of these disadvantages last a lifetime. Despite these differences, however, it is not possible to conclude that the experience of entering or living in a one-parent or blended twoparent family is the only or even the primary cause of any specific disadvantage.);
Frank F. Furstenberg, Jr., The New Extended Family: The Experience of Parents and Children after Remarriage, in REMARRIAGE AND STEPPARENTING: CURRENT RESEARCH AND
THEORY, supra note 60, at 42, 59 (stating:
The results presented here probably will not console those who believe that the
pattern of conjugal succession is creating chaos and disintegration in what was
otherwise a strong and effective family system. While such a view cannot be
dismissed, much of the evidence reviewed here is not as alarming as some
might fear.);
Sharon K. Houseknecht & Jaya Sastry, Family "Decline" and Child Well-Being: A Comparative Assessment, 58 J. MARRIAGE & FAM. 726, 726 (1996) (concluding that "children
are better off when they live in a society in which traditional family patterns are strong;
when they do not, there are some things that societies can do to mitigate the negative
consequences that nontraditionalism has for them").
" See CHERLIN, supra note 135, at 9.
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14
effects are long-lasting. '

Each of the studies on which this section relies is probably
open to criticism on some ground." Some are based on small
samples, focus on clinical populations, or lack appropriate control
groups. Others fail to take into account variables other than family
structure that may lie at the root of the less favorable outcomes of
children who grow up in disrupted families. Despite the limitations
and flaws of the individual studies, however, taken together they
demonstrate that the society has an important stake in preserving
marriages as a particularly favorable environment for the development of the next generation of citizens, workers and parents."

141. The authors
of a major meta-analysis of parental divorce and child well-being
suggest that "the long-term consequences of parental divorce for adult attainment and
quality of life may prove to be more serious than the short-term emotional and social
problems in children that are more frequently studied:' Paul R. Amato & Bruce Keith,
Parental Divorce and the Well-Being of Children: A Meta Analysis, 110 PSYCHOL BULL
26, 40 (1991). They also concluded that many studies may understate the size of the
negative effects of divorce due to defects in the studies' design, including: 1) crude measurement of dependent variables leading to random measurement error that attenuates associations between divorce and children's well-being; 2) inclusion in the studies of outcomes
which have only a tenuous theoretical connection to parental divorce, diluting the mean
effect size; and 3) excessive focus on immediate short-term effects with consequent failure
to give sufficient weight to long-term effects. See id. Wallerstein and Blakeslee report that
"almost half the children [in their ten year follow-up study of families in which there was
a divorce] entered adulthood as worried, underachieving, self-deprecating, and sometimes
angry young men and women." WALLERSTEm & BLAKESLEE, supra note 90, at 299.
"'- Cf. David H. Demo & Alan C. Acock, The Impact of Divorce on Children, 50 J.
MARRIAGE & FAM. 619 (1988) (reviewing and criticizing the methodology of studies
conducted during the 1980s, including problems in samples, control factors, and relative
significance given to relevant variables).
'41
Cf. ANGEL & ANGEL, supra note 78, at 87 (noting that despite the shortcomings
of individual studies of the health risks posed by growing up in a father-absent family,
the literature taken as a whole provides a basis for a comprehensive assessment);
MCLANAHAN & SANDEFUR, supra note 20, at I (summarizing their conclusions after ten
years of study:

mhe

evidence is quite clear- Children who grow up in a household with only
one biological parent are worse off, on average, than children who grow up in
a household with both of their biological parents, regardless of the parents' race
or educational background, regardless of whether the parents are married when
the child is born, and regardless of whether the resident parent remarries.);
POPENOE, supra note 24, at 8 ("In my many years as a functioning social scientist, I
know of few other bodies of evidence whose weight leans so much in one direction as
does the evidence about family structure . . . .).
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II. IT IS APPROPRIATE FOR GOVERNMENT TO ATTEMPT TO FOSTER

STABLE MARRIAGES

One might concede that children derive great benefit from

growing up in an intact family and yet reject the argument that
government should attempt to promote stable marriages on the
grounds that marriage is too intimate and personal a matter for
government to attempt to influence it. Although tax theorists have
rarely addressed the question of whether it is appropriate for the
government to attempt to promote marriage, a few expressions of
this position can be found. Harmelink, for instance, categorizes
special treatment of marriage as a form of discrimination on a par
with discrimination based on race, age, or sex, although he does
not say why he believes this is soY McCaffery asserts that
problems of taxation and the family should be approached as questions of "an individual's freedom of choice regarding family structures," 45 involving a "right to choose a family structure free of
social interference, to empower the individual's pursuit of the good
1
life." 46

The intimate, personal nature of decisions concerning marriage

Philip J. Harmelink, Marital Status Tax DiscriminationAfter Tax Reform: Proposals
to Resolve the Penalty/Bonus Issues, 26 WiLLAmEvrrE L. REv. 593, 633 (1990) (equating
federal tax policy on marriage with race, gender and age discrimination). Kaplow suggests
in passing that the tax system should be designed to have as little effect as possible on
marriage. He offers no justification for his position, but it could plausibly rest on the
conviction that government should simply not intervene in matters as personal as marriage.
See Louis Kaplow, Optimal Distribution and the Family, 98 SCANDINAVIAN J. ECON. 75,
89 (1996) (stating that since the rules that would produce the most equitable distribution
of tax burdens would affect the incentives to marry and divorce, it would be desirable to
reduce the differentiation between married and unmarried taxpayers from that which would
produce the optimal distribution).
"
McCaffery, supra note 15, at 1055.
"
Id. Despite these statements, McCaffery has argued for aggressive use of the Tax
Code to favor two-earner families at the expense of one-earner families. He suggests that
primary workers (usually husbands) should be taxed at higher rates and that secondary
workers (usually wives) should be taxed at lower rates to facilitate women's participation
in the paid labor force. See id. at 1052. This system of taxation would reward two-earner
families and penalize one-earner families. In his most recent work, McCaffery shows less
enthusiasm for these proposals. See MCCAFFERY, supra note 10, at 278.
Harmelink argues that "[w]ith the strides that have been made in eliminating discrimination in our society that am based on race, age, and sex, it is logically consistent that
martial status discrimination be eliminated from the federal tax system." Harmelink, supra
note 144, at 633 (criticizing the governments marital status discrimination as a form of
social interference).
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and family justifies a very high degree of respect for individual
autonomy in this area. If society's interests in marriage were minimal, as the authors just quoted seem to suppose they are, the balance between respect for private preferences and societal interests
might swing so heavily in the direction of respect for privacy as to
justify a tax system that is neutral with respect to marriage. The
research summarized in the previous section makes clear, however,
that society's interests in the area are vital. Considering the pervasive detriments children face when growing up outside of an intact
family, governmental abstention with respect to marriage could be
justified only on the basis of an extreme individualism that views
humans as completely autonomous individuals whose actions and
decisions are properly assessed only with respect to their implications for the actor. 4 In my view, that vision of human nature is
plainly unacceptable and incompatible with our daily experience of
life." Society's interest in promoting stable marriages as the best
climate for the development of children justifies governmental
support of stable marriages.
In fact, not only has the government traditionally intervened in
marriage in many ways, 49 it must necessarily be involved in the
formation and in the functioning of families. As Olsen has demonstrated, complete neutrality with respect to family and marriage is
not even a coherent ideal. 50 Government may, for instance, make
divorce easy or difficult or may prohibit it altogether, but in any

17 Much current American family policy seems to reflect precisely this sort of individualism. In a recent article on the family in America, The Economist concluded: "Ie
only common thread to America's chaotic [family] policies is that they are intended to
allow adults freedom." Home Sweet Home, ECONOMIST, Sept. 9, 1995, at 26.
'
A discussion of human nature and its implications for the social order falls well
outside the scope of this article. It is sufficient to note here that theorists from many
different intellectual traditions recognize that, in John Donne's words: "No man is an
island entire of itself." See, e.g., FREDERICK CHARLES COPLESTON, A HISTORY OF PHILosopHY, 8 vols. (1946-1975) (discussing the history of philosophy from the pre-Socratics
to Russell). Among tax theorists, Komhauser denounces this type of extreme individualism
in her defense of progressive taxation. See Maijorie E. Kornhauser, The Rhetoric of the
Anti-Progressive Income Tax Movement: A Typical Male Reaction, 86 MICH. L. REv. 465

(1987).
" See, e.g., Maynard v. Hill, 125 U.S. 190, 205 (1888) (stating that "[m]arriage, as
creating the most important relation in life .. . has always been subject to the control of
the legislature").
"S Frances E. Olsen, The Myth of State Intervention in the Family, 18 U. MICH. J.L.
REFoRM 835 (1985) (examining the government's role in the functioning of families).
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case, it cannot remain neutral on the issue."'
It is not only government in general that must take a stand on
some issues involving marriage. The tax system must also do so.
In this regard, marriage is unlike many other phenomena that the
government favors or disfavors through the Tax Code. The Tax
Code can easily observe strict neutrality with respect to many of
the social issues that it is used to influence."5 It is not possible,
however, for a coherent income tax to ignore the fact that some
people are married and others are not. The tax system could dispense with separate rate schedules for married taxpayers, but a
coherent income tax could not ignore marriage altogether. It could
not, for instance, allow recognition of losses on transfers of property between spouses."5
To take another example, in a system of progressive taxation, a
rate schedule that ignores marital status would be neutral regarding
the existence of marriage, but it would not be neutral regarding the
decision about how much wage work each spouse should perform.
With progressive rates, a system of mandatory separate filing-often defended on grounds that it would be neutral toward
marriage-would reward those families in which each spouse
earned a significant part of the family's income and would punish
those families in which one spouse earned all the income and the
other spouse stayed home. It would encourage one kind of family
structure-the two-earner family-and discourage the other. 54
Because government and the Tax Code must necessarily take a

S.
152

See id. at 842.
There would be no particular difficulty, for instance, in treating owners of low-

income housing exactly the same as owners of other housing. Cf. I.R.C. § 42 (West
1997) (granting a low-income housing credit). For a description of the low-income housing credit program, see Tracy A. Kaye, Sheltering Social Policy in the Tax Code: The
Low-Income Housing Credit, 38 VILL. L. REV. 871, 877-84 (1993) (detailing the purpose,
structure and history of the low-income tax credit). The Code could coherently simply
ignore the fact that some housing is available to low-income occupants while other hous-

ing is not.
-15 Cf. I.R.C. § 267(a)(1) (West 1997) (disallowing losses on sales and exchanges
between related taxpayers including spouses).
" See Anne L. Alstott, Tax Policy and Feminism: Competing Goals and Institutional
Choices, 96 CoLum. L. REV. 2001, 2032-33, 2036-37 (1996); Michael J. McIntyre, Fairness to Family Members Under Current Tax Reform Proposals, 4 AM. J. TAX POL'Y 155,
160 n.18 (1985). McCaffery argues in favor of mandatory single filing precisely because
it favors two-earner families-which he considers preferable-over one-earner families.
McCaffery, supra note 15, at 989-96.
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stand on many issues of family structure, there is no compelling
reason to think it would be inappropriate to use the Tax Code to
attempt to support stable marriages as a way of providing a favorable environment for the development of children.
III. TAX

RELIEF CAN PROMOTE STABLE MARRIAGES

One might argue that even if government should try to promote
stable marriages, favorable tax treatment cannot contribute to that
goal. Put in its crudest form, the argument would run that marriage
is a matter of the heart, and that taxes can have little or no effect
on such matters.'55
The tax system can, however, contribute to the stability of marriage by lessening an important strain on many marriages. Financial
stress during the course of marriage is a significant source of marital discord and contributes to the break-up of marriages." 6 The
tax system can either alleviate or contribute to the financial stress
married couples face, thereby contributing to the stability of the
marriage or increasing the likelihood of its dissolution.'57 Few

' The argument was put to me in almost these words at a presentation of my research to the Columbia University Seminar on the History and Theory of Legal Institutions in November 1996.
"S Surveys administered to 275 males and 336 females at mandatory divorce counseling sessions revealed that financial problems were ranked fifth by both males and females
among 18 possible causes of divorce. See Margaret Guminski Cleek & T. Allan Pearson,
Perceived Causes of Divorce: An Analysis of Interrelationships, 47 J. MARRIAGE & FAM.
179, 181 (1985); see also Rand D. Conger et al., Linking Economic Hardship to Marital
Quality and Instability, 52 J. MARRIAGE & FAM. 643 (1990) (analyzing the effect of
economic hardship on marriage); Jeffrey K. Liker & Glen H. Elder, Jr., Economic Hardship and Marital Relations in the 1930s, 48 AM. Soc. REv. 343 (1983) (examining the
impact of economic stress on marriage); cf Laura Betzig, Causes of Conjugal Dissolution:
A Cross-cultural Study, 30 CURRENT ANTHROPOLOGY 654 (1989) (discussing the importance of various factors, including economic ones, in marital dissolutions in 186 cultures).
Although it is clear that economic hardship contributes to divorce, it is not entirely clear
whether low income as such makes divorce more likely or whether it is only decline in
income that does so. Cherlin found that instability of income rather than low income
levels predicts divorce. Andrew Cherlin, Work Life and Marital Dissolution, in DIVORCE
AND SEPARATION: CONTEXT, CAUSES AND CONSEQUENCES 151 (George Levinger & Oliver
C. Moles eds., 1979). A recent study by Hoffman and Duncan found that families with
lower incomes are more likely to divorce than those with higher incomes. Saul D.
Hoffman & Greg J. Duncan,.The Effect of Incomes, Wages and AFDC Benefits on Martial Disruption, 30 J. HUM. RESOURCES 19 (1995).
I'. See MCCAFFERY, supra note 10, at 139 (observing that among poor families economic burdens on marriage contribute to unhappiness and stress).
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couples whose marriage had already deteriorated to the point that
they were considering divorce would remain married because of tax
benefits. But the lessening of financial strain could keep many
couples from reaching the point at which they begin to consider
divorce.
Indirect support for the conclusion that tax reform could contribute to the stability of marriage is found in the empirical research which shows that the tax system has even had some influence on the rate at which people contract marriage."' The effect
is not large, but that is not surprising because the decision to marry can be affected by taxes only if the prospective spouses are informed about the operations of the tax system and consciously take
them in to account in their decision-making. By contrast, the beneficial effects of lessening financial stress is independent of the
couple's knowledge of the tax law.
In addition to lessening financial strain, favorable tax treatment
for married couples with children would signal in a palpable way
society's recognition of the valuable service parents provide by
raising their children.'59
Empirical research would be needed to determine how much
any given tax reform would contribute to the stability of marriage.
The effect of some types of reforms might be disproportionately
small compared to their cost, but there is no a priori reason to
conclude that no reform could produce sufficient effects to be
worthwhile.
Could it be, however, that all or most of the marriages that
could be saved through a more supportive government policy are

" One recent study found some effect of the marriage tax on the decision to marry,
although the number of people whose decisions were affected was small. See James Aim
& Leslie A. Whittington, Does the Income Tax Affect Marital Decisions?, 48 NAT'L TAX
J. 565, 571 (1995). Another study suggests that people's decision whether to marry has
been little influenced over time by changes in tax treatment, but that couples planning to
marry may decide to anticipate or postpone their marriage by a few weeks or months if
that will reduce their taxes. See David L. Sjoquist & Mary Beth Walker, The Marriage
Tax and the Rate and Timing of Marriage, 48 NAT'L TAX J. 547, 556 (1995).
' - Cf. Charles R. O'Kelley, Jr., The Parenting Tax Penalty: A Frameworkfor Income
Tax Reform, 64 OR. L. REv. 375, 406 (1986) (arguing that allowing a deduction for the
negative income associated with parenting appropriately recognizes that parents contribute

to society by raising children); Nancy C. Staudt, Taxing Housework, 84 Gao. L.

1571,

1618-19 (1996) (arguing that by taxing housework, Congress would recognize the value of
household labor).
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so bad that the children would receive no benefit from preserving
the marriage? Undoubtedly there are violent, abusive marriages, the
children of which might be better off if their parents were to separate. In view of the high percentage of marriages that end in divorce, however, it seems clear that most divorces do not involve
such marriages. Recent social science research shows that no more
than 15% of the lower achievement of children in single mother
families is due to pre-divorce parental conflict." Many children
of divorce view their parents' marriage as something that was
worth saving. Wallerstein, for instance, reports that even five years
after divorce the majority of children in her study still hoped that
their parents would reconcile. 6' In recent years, marriage counselors, family therapists, and even divorce lawyers have come to recognize that many marriages that could easily end in divorce are
worth trying to save. 62 It seems probable that such "good
enough" marriages are the ones that would most likely benefit
from the kind of reduction in financial strain that favorable tax
treatment could provide. Financial relief seems unlikely to prevent
the break up of the seriously troubled marriages in which the children might be better off if the parents separated.
IV. SUPPORTING STABLE MARRIAGES IS AN APPROPRIATE USE OF

THE TAX CODE

A large part of the academic literature on the tax treatment of
marriage reflects an exclusive concern with factors that are internal
to the tax system itself such as ability to pay, equal treatment of
equally situated taxpayers, and distribution of tax burdens across

' See McLanahan, supra note 44, at 232 (citing T.L. Hanson et al., Economic Resources, Parental Practices, and Child Well-Being, presented at a conference, Consequences
of Growing Up Poor, National Academy of Sciences, Washington, D.C. (1995)).

,6. WAL
MTN & BLAKESLEE, supra note 90, at xvii.
'62 See James H. Bray & Ernest N. Jouriles, Treatment of Marital Conflict and Pre-

vention of Divorce, 21 J. MARITAL & FAM. THERAPY 461 (1995) (concluding that marital

therapy can help promote stability and reduce marital conflict); Scott M. Stanley et al.,
Strengthening Marriages and Preventing Divorce: New Directions in Prevention Research,

44 FAM. REL. 392 (1995) (discussing the Prevention and Relationship Enhancement Program designed to set guidelines to handle conflict and promote intimacy in marital relationships); Elizabeth Gleick, Should This Marriage Be Saved?, TIME, Feb. 27, 1995, at 48
(examining the trend to save marriages due to the enormous social, political and economic
costs involved in marital dissolution).
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various income groups. 63 This literature explicitly or implicitly
treats such factors as the only ones that should affect tax policy.
Academic tax theorists often seem to treat as axiomatic their decision to consider only factors internal to the tax system. It represents, however, an important social policy choice,' and one I
find unconvincing."
Two very different approaches may underlie the position that
the Tax Code should be designed exclusively on the basis of factors internal to the tax system or, put another way, that it should
not be used to achieve social goals."6 At times, opposition to use
of the Tax Code for purposes other than raising revenues is simply
a cloak for opposition to government efforts of any sort to promote
certain social goals, either because the goals themselves are considered undesirable, or because of the belief that government should
not be involved in social engineering. At other times, opposition
rests on the narrower position that it is improper to use the Tax
Code to achieve social goals, even if other forms of governmental
intervention might be justified. I have already considered the first

" See, e.g., Douglas K. Chapman, Marriage Neutrality: An Old Idea Comes of Age,
87 W. VA. L. REv. 335, 358 (1985); Harmelink, supra note 144, at 603-15; Daniel J.
Lathrope, State-Defined Marital Status: Its Future as an Operative Tax Factor, 17 U.C.
DAVIS L. REv. 257, 263 (1983); McIntyre, supra note 154; Michael J. McIntyre, Individual Filing in the Personal Income Tax: Prolegomena to Future Discussion, 58 N.C. L.
REV. 469, 472 (1980); Michael L McIntyre & Oliver Oldman, Taxation of the Family in
a Comprehensive and Simplified Income Tax, 90 HARv. L. REV. 1573 (1977); Oliver
Oldman & Ralph Temple, Comparative Analysis of the Taxation of Married Persons, 12
STAN. L. REV. 585, 597 (1960); Frederick R. Schneider, Which Tax Unit for the Federal
Income Tax?, 20 U. DAYTON L. REV. 93, 120 (1994).
16& See Anne L. Alstott, Comments on Samansky, "Tax Policy and the
Obligation to
Support Children", 57 OHIo ST. U. 381, 385 (1996) (noting that although "[t]he idea
that income tax burdens should be distributed based on economic well-being incorporates
a significant social-policy judgment... it has long been uncontroversial for many tax
analysts ...').
". In this, I join feminist tax theorists like McCaffery. He does not refute the position
that the tax system should not be used to promote social goals and that only criteria
internal to the tax system should be taken into account in its design. See, e.g.,
MCCAFFERY, supra note 10, at 164. Rather, he takes for granted that the tax system is
used and should be used to promote social goals. See id.
He criticizes the current system
for being biased in favor of men and considers the purported neutrality and coldly technical character of traditional tax analysis based on internal tax factors as a mere defense of
the status quo. See id. at 168.
"' Cf. Edward A. Zelinsky, Efficiency and Income Taxes: The Rehabilitation of Tax
Incentives, 64 Trx. L. REV. 973, 977 (1986) (observing that "the case against tax incentives consists of two arguments, one substantive, the other procedural in nature").
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type of objection. 67 Here I will consider the second position that
focuses not on governmental pursuit of a particular social goal-in
this case stable marriages-but on use of the Tax Code to achieve
it.
The most influential general expression of this position is
found in the work of Stanley S. Surrey, who developed the concept
of tax expenditures. " Surrey was not generally an opponent of
government intervention in economic and social life. He believed,
however, that it was better to use direct grants or loans rather than
favorable tax treatment to achieve economic and social goals."6
This position inspires the opposition of many tax theorists to using
the Tax Code to promote marriage. Oldman and Temple, for example, recognized that a society may have a legitimate interest in
strengthening the home or the family, but suggested that ordinarily
these factors should have no influence on tax policy.' The same
attitude is reflected in a recent study of family tax reform in which
the authors took what they described as the "traditional view that a
personal tax system should be designed primarily to distribute tax
burdens in a way that is fair to all individuals, irrespective of their
family circumstances.''
One basis for opposition to use of the Tax Code for promoting
social goals is a concern for maintaining the purity of the tax base.
Using the Tax Code to promote social goals would lead the tax
base to deviate from what proponents of this position consider its
theoretically proper definition, and they find such deviation objec167.

See supra notes 28-143 and accompanying text (describing the importance of fos-

tering stable marriages in American family culture); supra notes 144-54 and accompanying
text (describing the propriety of governmental intervention for fostering stable marriages).
"6. See STANLEY S. SURREY, PATHWAYS TO TAx REFORM: THE CONCEPT OF TAX
EXPENDITURES (1973); Stanley S. Surrey, Tax Incentives as a Device for Implementing
Government Policy: A Comparison with Direct Government Expenditures, 83 HARv. L.
REV. 705 (1970) [hereinafter Surrey, Tax Incentives].
" See, e.g., Stanley S. Surrey & Paul R. McDaniel, The Tax Expenditure Concept:
Current Developments and Emerging Issues, 20 B.C. L. REV. 225, 287-300 (1979).
" See Oldman & Temple, supra note 163, at 602.
171. MICHAEL J. MCINTYRE & C. EUGENE STUERLE, FEDERAL TAX REFORM A FAMILY
PERSPECTIVE 11 (1996). The authors add that, in their view, marital sharing and support
of children have economic consequences that should be taken into account in setting
individual tax liability. See id. A similar position with respect to economic incentives is
found in Martin J. McMahon, Jr., Individual Tax Reform for Fairness and Simplicity: Let
Economic Growth Fend for Itself, 50 WASH. & LEE L. REV. 459, 494 (1993) (arguing
that Congress should stop viewing the Code as a way of giving incentives).
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tionable in and of itself.Y This argument is unconvincing on two
independent grounds.
First, it depends on the existence of a universally accepted
notion of a neutral tax base which we can come reasonably close
to achieving. In fact, however, no such notion exists. Income is not
a natural object whose structure we can determine by observation.
It is a construct that depends on many decisions about includibility
or deductibility of items, decisions that are not informed by any
single universally accepted principle. For this reason, as Bittker
elegantly demonstrated thirty years ago, one person's tax expenditure is another's normatively required deduction." If we cannot
agree on what a neutral tax system would look like, preserving
neutrality cannot justify refusal to pursue important social goals
through the tax system.
Second, even if we could agree on what a theoretically pure
tax base would look like, its maintenance should rank far from the
top of our list of national priorities. Because the expertise of tax
theorists lies in the coherence and rationality of the tax system,
they are naturally inclined to think that theoretical purity of the tax
base is extremely important. It is certainly a worthwhile goal, but
if some loss of coherence in the tax base is the price of greater
stability of marriage or other important social goals, that is, in my
view, a small price to pay.
A final objection to the use of tax provisions to promote social
policy is that it complicates the Tax Code." 4 This is true, but it
does not mean that use of the tax system to provide incentives is
less desirable than other possible ways of implementing social
policy. The issue is not "complexity in the Tax Code" versus "no
costs anywhere." If the tax system is not used and government
wishes to support marriage, some other mechanism will have to be
set up to administer the benefit. Especially in the case of provisions that affect many people, there may be significant economies
"L2See, e.g., Lawrence Zelenak, Marriage and the Income Tax, 67 S. CAL. L. REV.
339, 380 (1994) ("A feature as central to the individual income tax as the treatment of
spouses should be designed to produce appropriate tax policy results, not to push the
ownership of marital property in any particular direction").
'"'
Boris I. Bittker, A "Comprehensive Tax Base" as a Goal of Income Tax Reform,

80 HARv. L. REv. 925 (1967).
' See, e.g., Surrey, Tax Incentives, supra note 168, at 731-32 (arguing that adding
incentives to the tax system will cause confusion).
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in working through an existing system that already impacts a very
large percentage of the population, rather than setting up entirely
new bureaucracies and sets of rules. 75 Furthermore, in dealing
with a sensitive and highly personal subject like marriage, it would
be less intrusive to work through the already existing tax system,
which impacts virtually the entire population, rather than to establish new systems that would affect only selected populations, targeted for particular programs. 76
A final set of arguments in favor of pursuing social goals
through direct subsidies rather than through tax incentives turns on
the fact that the most usual forms of tax incentives-deductions
and exemptions -are worth more to upper income taxpayers than
they are to lower income taxpayers.' This is, however, an argument for using credits rather than deductions or exemptions, not an
argument for keeping the tax system neutral and using direct subsidies.' 78
In summary, there appear to be no compelling arguments for
ruling out a priori use of the tax code to promote social goals, and
specifically, to promote the stability of marriages with children.
V. CONCLUSION

I do not mean to suggest that the tax system is the only or
necessarily the most important way to pursue a policy of promoting stable marriages. In assessing any specific proposal for promarriage tax reform, careful consideration should be given to alternate mechanisms that might achieve the same effect at lower cost.
As Alstott has pointed out, tax law changes have both advantages
and weaknesses when compared with other routes for achieving
legal reform.'79 In many cases, the best solution may be a combination of tax changes together with other non-tax measures, so as
,,

See Zelinsky, supra note 166, at 1028.

17&

See MCCAFERy, supra note 10, at 164 ('Tax affords an attractive mechanism for

affecting individual incentives, maintaining a focus on individualism and change without
'top down,' centrally mandated policies.").
,. See Surrey, Tax Incentives, supra note 168, at 720-25.
lf
To meet the objection fully, the credits would have to be refundable. Otherwise
they would not benefit those who would owe no tax without a credit and would provide
less than full benefit to those whose pre-credit tax liability would be less than the full
amount of the credit.
-: Alstott, supra note 154, at 2066.
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to take advantage of the strengths of the various approaches and
reduce their weaknesses.8 °
In future work, I hope to put forward concrete proposals for
favorable tax treatment of married couples with children that meet
the internal design criteria of a good tax system (horizontal and
vertical equity, administrability, etc.) and yet accommodate other
social goals. Developing specific proposals for using the Tax Code
to contribute to the stability of marriages with children is a formidable task because it requires weighing many disparate factors and
accommodating different and sometimes conflicting social objectives, as well as accounting for both economic and political realities.' A particularly thorny problem is finding ways to support
married couples with children without creating adverse
distributional effects. This concern is especially important because
the heavy concentration of single-parent families among poor minorities means that programs designed to support married couples
with children could easily have unintended adverse effects on minority children who are already suffering from poverty. These
children may have more to gain than others from a properly designed program, but they could be unintended victims of a program
that failed to account for their needs.
The conclusion that we should use the tax system to promote
the stability of marriages with children does not imply that any
particular set of proposals for doing so is desirable or feasible. It
is, however, a major step toward the design of an intelligent tax
policy with respect to marriage. As long as legislators and theoreticians interested in the tax treatment of marriage ignore the benefits
to children of stable marriages and therefore perpetuate neutrality
toward marriage as a goal of the tax system, 82 we will not have
a tax system that serves the needs of society as well as it could.

"
1.

See id
Cf. Lawrence Zelenak, Taking Critical Tax Theory Seriously, 76 N.C. L. REV.

(forthcoming 1998) (analyzing the difficulties feminist and critical race tax theorists have
met in developing specific proposals that accommodate in practical ways the various factors of their respective agendas).
,8. See, e.g., STAFF OF HOUSE SELECT COMM. ON CHILDREN, YoUTH, AND FAMILIES,
99TH CONG., 1ST SESS., A FAMILY TAX REPORT CARD: ROUND H 3 (Comm. Print 1986)

(stating that "horizontal equity, progressivity, and marriage neutrality, are the three commonly accepted goals of equity under an income tax, and are used as measures of evaluating tax reform throughout our report").
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The first step on any trip is setting a destination. After we agree
on the proper destination, we will have plenty of time to argue
about the best road for getting there.

